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What  a  game  fo  embroyl'd  and  play'd  on  all  fides  with  fo  much  heat  and  paflion  is  like 
to  end  in,  no  man  can  tell  ;  but  I,  that  never  had  any  thing  fo  much  at  heart  as  the  Union 
of  my  Country,  which  I  thought  the  only  way  to  its  greatnefs  and  felicity,  am  very  unwil- 
ling to  have  any  part  in  the  divifions  of  it,  the  deplorable  effedts  whereof  I  have  been  too 
much  acquainted  with,  in  the  ftories  of  Athens  and  Rome,  as  well  as  of  England  and  France. 

Sir  William  Temple's  Memoirs. 
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^^s^&l^P8!  OTHING  can  be  of  more  importance,  or  tend  more 
^  >&^)508(  ^  effectually  to  the  prefervation  of  peace  and  good  order 
j&  y&  N  )g  &  in  fociety,  than,  when  great  conftitutional  queflions 
js^  ^0$^^  ^  are  unfortunately  become  the  fubjedt  of  public  difcuf- 
&-£  M&iitjkji  fi0Ilj  that  the  grounds  and  principles,  on  which  the 
feveral  propofitions  are  maintained,  mould  be  fairly  flated  and  ex- 
plained, in  order  that  they  may  be  clearly  underflood.—  It  is  very 
eafy,  for  men  of  lively  imaginations,  with  a  flow  of  words,  to  con- 
found the  ideas  of  the  multitude,  efpecially  on  legal  and  intricate  fub- 
jects,  and  by  their  eagernefs  even  fometimes  to  deceive  themfelves  : 
It  is  therefore  the  duty  of  each  individual  to  contribute  his  (hare  towards 
removing  every  poflible  mifreprefentation,  to  endeavour  fo  to  explain 
the  terms  of  the  queftion  to  every  capacity,  that  it  may  net  be  decided 
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on  without  being  underflood,  and  to  prevent,  as  far  as  is  in  his  power, 
the  more  moderate,  befi-intentioned,  though  lefs-informed  part  of 
fociety,  from  being  hurried  into  error,  by  the  warmth  and  authority 
of  thoic  to  whole  judgment  they  have  been  ufed  to  defer. 

It  is  with  this  view,  and  no  other,  that  I  have  been  induced  to  throw 
together  my  thoughts  on  the  late  very  important  Decifion  of  the  Houfe 
of  Commons  :  I  wifh  that  every  reader  of  this  little  work  would,  in 
perufing  it,  diveft,  himfelf  of  party  and  prejudice,  as  much  as  I  flatter 
myklf  I  did  in  competing  it :  I  proteft,  upon  my  honour,  that  I  had 
no  other  object  in  this  enquiry  than  to  fearch  after  the  truth,  and,  if 
ever  it  fliould  be  thought  worth  while  to  enquire  the  name  of  the 
Author,  he  will  be  known  to  be  a  fincere,  undifguifed  friend  to  every 
principle  of  public  liberty,  as  eftablimed  at  the  Revolution  ;  one  who 
loves  and  efteems  the  private  characters  of  many  of  that  party  who 
were  the  minority  on  this  queftion,  and  who  admires  and  approves 
their  public  principles  and  meafures,  though,  upon  the  prefent  quef- 
tion, he  is  obliged,  from  conviction,  to  differ  from  them  in  opinion. 
— Let  me  therefore  implore  the  candor  of  the  reader,  that  he  will 
perufe  this  Pamphlet  without  prejudice,  that  he  will  confult  the  prece- 
dents, weigh  the  arguments,  and  try  the  conclufions  by  every  rule  of 
fair  reafoning  -,  and  that  he  will  believe  I  have  no  other  intentions  in 
publiming  it,  than  to  give  what  appears  to  me  to  be  a  fair  and  impar- 
tial ftate  of  the  law,  and  in  fo  doing  to  contribute  my  mite  towards 
quieting  the  public  apprehenfions. 

The  Houfe  of  Commons  have  determined,  "  Thaf  Mr.  Wilkes,  hav- 
"  ing  been  expelled,  is  by  that  expulfion  rendered  incapable  of  being 
"  elected  into  the   prefent  parliament ;   that,   this    incapacity    having 
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"  been  published  to  the  freeholders  of  Middlefex  by  the  writ  as  the 
"  law  of  parliament,  thofe  who  neglected  to  take  notice  of  it,  and 
cc  (till  voted  for  Mr.  Wilkes,  threw  away  their  votes  upon  one  incaoa- 
"  ble  of  receiving  any  advantage  from  them,  and  that  therefore  the 
"  perfon  who  had  the  next  majority  of  legal  votes  upon  the  poll,  was 
"  duly  elected," 

In  enquiring  into  the  truth  and  legality  of  this  determination,  three     fi 
points  feem  to  offer  themfelves  to  our  coniideration  ; 


<.*, 


1 .  Firft,  Whether  the  Houfe  of  Commons  was  the  legal  court  of 
judicature  in  which  this  queftion  ought  to  have  been  tried  ;  and  whe- 
ther they  had  a  fole,  exclufive  jurifdiction  to  determine  it  ? 

2.  Secondly,  If  they  had  a  competent  and   exclufive  jurifdiction  to     t 
hear  and  determine  it,  yet,   whether  they  are  authorifed  by  the  law   iH\ 
and  ufage  of  Parliament  to  declare,  by  their  own  refolution,  any  perfon 
incapable    of  being   elected,    who    is   not    incapacitated    by   act    of 
Parliament  ? 


fa 


3.  Thirdly,  Though  in  fome  other  cafes  they  may  be  able  to  fupport 
the  legality  of  fuch  a  refolution,  whether  in  this  particular  queftion  of  jL 
Mr.  Wilkes,  it  can  be  maintained  to  be  Law,  that  any  perfon  expelled   ^ 
by  the  Houfe  of  Commons,  is  thereby  rendered  incapable  to  be  elected 
into  Parliament  ? 

1.  And  with  refpect  to  the  fir  ft,  though   the  other  two  branches  of 
the  legiflature  have,  at  different  periods,  endeavoured   to  deprive  the   J* 
Houfe  of  Commons  of  this  their  mod  eflential  privilege,  the  right  of 
determining  every  queftion  relative  to  the  election  of  their  own  mem- 
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bets,  3  ct,  I  bslievd,  nothing  of  this  fort  has  been  urged  on  th£  prefent 
queftion.  The  moll  factious  enemies  to  the  authority  of  the  Houfe  of 
Commons,  have  been  obliged  to  admit,  that,  with  refpedt  both  to  the 
rights  of  the  electors  and  elected,  the  Houfe  of  Commons  are  the  fole 
and  excluiive  judges,  but  they  add,  '«  that  in  the  exercife  of  this  judi- 
"  cature  they  are  bound  by  acts  of  Parliament  as  the  only  law  of  the 
ct  land,  and  cannot,  arbitrarily,  by  their  own  refolution,  make  a  law 
"  which  (hall  diiable  any  man  from  being  eligible  into  parliament 
"  without  the  concurrence  of  the  other  two  parts  of  the  legiflature." 

And  from  this  mode  of  expreffion  has,  I  think,  arifen  all  the  diffi- 
culty upon  the  prefent  queftion  ;  the  friends  of  Mr.  Wilke%  fay  "  the 
"  Houfe  of  Commons,  cannot,  by  their  refolution,  make  the  law  ;  they 
"  cannot,  without  an  act  of  Parliament,  incapacitate  any  man  or  body 
<{  of  men,  from  having  a  right  to  be  elected."  I  admit  it,  but  this 
power,  as  fo  ftated,  was  never  contended  for  by  the  Houfe  of  Commons 
or  any  individual  member  of  it :  unluckily  for  the  argument  of  thefe 
p-entlemen,  this  is  not  the  matter  in  difpute  :  It  is,  "  Whether  the  Houfe 
of  Commons,  in  matters  of  election,  can,  by  their  refolution,  with- 
out an  ad  of  Parliament,  declare  thejaw  j  and  whether,  if,  by  law, 
"  cnv  man  or  body  of  men,  are  excluded  from  being  eligible  into  Par- 
"  liament,  the  Houfe  or  Commons  is  not  the  fole  and  exclufive  court  of 
"  judicature,  by  which  tlvs  law  is  to  be  declared,  and  this  queftion  to 
"  be  determined  ?"  And  to  this,  which  I  take  to  be  the  fair  ftate  of 
the  queftion,  I  do  not  believe  any  man  will  give  his  negative.— When- 
ever a  qne'Vion  arifes  oi  a  disability  created  by  act  of  Parliament,  as 
whether  the  member  is  duly  qualified  ?  whether  he  has  accepted  an 
office  thst  renders  him  incapable  of  being  elected?  whether  he  is  a 
minor  or  of  full  age  ?     In  thefe  and  every  other  fimilar  queftion,   it  is 
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univerfally  allowed,  that  the  Houfe  of  Commons  are  the  only  judges  that 
have  a  right  to  examine,  to  hear,  and  to  determine  ;  and  it  has  been 
admitted,  by  the  ableft  and  moft  upright  judges  that  ever  fat  in  Weft- 
minfter-hall,  that,  with  regard  to  any  queftions  of  law  that  arife  out 
of  thefe  determinations,  the  inferior  courts  are  bound  by  the  refolutions 
of  the  Houfe  of  Commons  fo  far  as  concerns  the  rights  of  the  electors  and 
elected,  and  that  fuch  refolutions  are  not  controvertible  in  the  courts  be- 
low.— Has  the  right,  claimed  and  exercifed  by  the  Houfe  of  Commons, 
ever  been  doubted,  to  determine,  whether  Boroughs  have,  by  their 
antient  conftitution,  a  right  to  lend  members  to  Parliament  ?   a  power 

much  more  extenfive  than  that  contended  for  in  the  prefent  queftion. 

But,  indeed,  I  am  on  this  head  only  combating  a  phantom :  It  is  not 
now,  in  any  place,  a  matter  of  difpute  whether  the  Houfe  of  Commons 
are  the  fole  and  exclufive  judges  of  who  are  the  perfons  legally  elected  -, 
it  is  only  contended,  "  that,  in  the  exercife  of  this  judicature,  they 
"  cannot,  by  their  fimple  refolution,  without  the  aid  of  an  Act  of  Par- 
"  liament,  create  a  diiability  in  any  man  to  be  elected,  and,  beino- 
"  legally  elected,  to  lit  in  Parliament." 

2.  And  this  brings  me  to  the  fecond  point ;  I  faid  before,  that  I  do 
not  take  this  laft  to  be  a  fair  ftate  of  the  queftion  :  Let  us  confider, 
what  have  been  the  proceedings  —  Mr,  Wilkes  was  expelled  —  he  was 
re-elected — the  Houfe  of  Commons  declare  that  election  void,  and 
"  t  at  Mr.  Wilkes  having  been,  in  this  feffion  of  Parliament,  expelled 
"  this  Houfe,  was  and  is  incapable  of  being  elected  a  member  to  {erve  in 
"  this.prefent  Parliament,"  That  is,  the  Houfe  of  Commons,  the  fole 
andexclufwe  Court  having  jurifdiction,  declare  the  law  of  Parliament 
to  be  v  that  any  Member  expelled,  is  incapable  of  being  elected  into 
"  the  Parliament  which  expelled  him."     Is  this  making  a  law  by  their 
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own  refolution  ?  Do  they  fay,  that  Mr.  Wilkes,  having  been  expelled, 
fhall  not  hereafter  be  re-elected  into  this  Parliament  ?  No,  the  refolu- 
tion is,  "  We,  having  a  right  to  declare  the  law,  and  having  confulted 
"  precedents,  and  looked  into  the  practice  and  ufage  of  Parliament, 
"  do  adjudge,  that  a  man,  in  Mr.  Wilkes's  fituation,  is,  by  the  law  of 
"  Parliament,  incapacitated  from  being  elected  to  be  a  member  into  this 
*«  Houfe  of  Commons:"  but,  fay  Mr.  Wilkes's  friends,  "  The  Houfe 
<c  of  Commons  have  not  fufficient  grounds  on  which  to  make  this  ad- 
"  judication  j  they  have  determined  that  to  be  the  law  of  Parliament, 
*'  which  is  not  foj  that  is,  they  have,  in  this  inftance,  as  any  Court 
"  of  Law  may  do,  miftaken  the  law  and  erred,  and  therefore  we  have 
<f  a  right  to  aiTert,  that  having  no  antient  authorities  or  practice  on 
<£  which  they  can  fupport  this  Decifion,  it  is  fubftantialiy,  and,  in 
"  fact,  making  a  law  by  their  own  refolution,  and  thereby  difabling  a 
"  man  to  be  elecied,  who  was  not  difabled  by  the  law  of  the  land." 
This,  I  think,  is  giving  their  objection  its  full  force,  and  to  this  I  mall 
endeavour  to  find  an  anfwer,  when  I  come  to  the  3d  point  to  con- 
fider,  tc  what  the  law  of  Parliament  is  with  refpect  to  perfons  expelled  ;" 
at  prefent  I  fhall  confine  myielf  to  fhew,  "  that  the  Houfe  of  Commons 
"  have,  at  all  times,  without  objection  or  controul,  exercifed  this  jurif- 
"  diction  of  declaring,  by  their  own  refolution,  ftngly  and  without  an 
"  Act  of  Parliament,  what  the  law  is  as  to  the  eligibility  or  difquali- 
"  fication  of  Members  to  ferve  in  Parliament."  And  I  fhall  confider 
what  has  occurred  to  me  on  this  fubject  under  thefe  feveral  heads, —  1.  As 
to  Aliens,  or  perfons  born  out  of  the  King's  allegiance. — This  Queftion, 
whether  Aliens  are  eligible,  feems  firft  to  have  arifen  foon  after  the  accef- 
fion  of  James  the  ift,  and  it  appears  from  the  Entries  in  the  Journals  of 
the  6th  of  December,  1606,   and  the  23d  of  May  16 14,  that  it  was 

then 
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then  doubted,  whether  even  Scotchmen  naturalized \  could  be  admitted 
to  fit  in  Parliament. — On  the  7th  of  February,  1620,  a  Queftion  arofe, 
whether  a  Scotch  Peer  cculd  fit  in  the  Englifh  Houfe  of  Commons  ? 
and,  in  the  debate  on  this  Queflion,  in  one  of  the  moil:  able  and  moll 
conftitutional  Parliaments  that  ever  fat,  no  man  ever  doubted  the  right 
of  the  Houfe  of  Commons  to  determine  what  the  Law  was,  though  no 
Act  of  Parliament  exifted  on  the  fubject. — Sir  Edward  Coke,  in  his 
argument  fays,  "  A  Knight  Banneret  cannot  ferve  here  in  reipect  of  the 
honour  he  hath  at  funerals."  I  do  not  find  any  member  replied  to  this 
great  Lawyer,  "  that  he  was  miilaken  in  his  Law,  for  that  Bannerets, 
<c  not  being  excluded  by  act  of  Parliament,  mull:  be  eligible:"  yet  fuch 
would  have  been  the  anfwer  of  the  prefent  day. — On  the  1 8th  of  Fe- 
bruary, 1625,  a  new  Writ  is  ordered  to  be  iflued  in  the  room  of  a 
Scotchman  ante-natus  and  not  naturalized.  It  is  not  a  fufficient  anfwer 
for  Mr.  Wilkes's  friends  to  fay,  "  But  this  is  the  Law  of  the  Land, 
"  Aliens  are  difabled  by  the  common  Law,  from  the  enjoyment  of 
"  many  Rights  and  Privileges  of  which  this  is  one."  I  beg  to  know 
from  whence  do  they  collect:  this  to  be  the  Law,  but  from  the  refolutions 
of  the  Houfe  of  Commons. — It  will  appear  from  the  next  head,  that 
disabilities  created  by  the  common  Law,  and  by  the  Law  of  Parliament 
are  not  always  co-extenfive. — Whatintitled  Scotchmen,  poft-nati,  to  be 
eligible  into  the  Houfe  of  Commons  before  the  Union  ?  Was  it  by  act  of 
Parliament  ?  if  not,  by  whom,  and  on  what  foundation,  was  the  Law  fo 
declared? — 2.  With  refpect  to  minors,  or  perfons  under  age,  though  by 
the  common  Law  they  are  excluded  from  feveral  privileges,  and  though 
the  opinion  cf  great  Lawyers  has  been  that  they  are  not  by  Law  eligible 
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into  Parliament,  yet  we  all  know  that,  till  the  *^ct  of  the  7th  and  8th  of 
William  the  Hid,  the  contrary  practice  univerfally  took  place. —  On  the 
28th  of  November,  1621,  it  is  propofed,  in  a  Bill  then  before  theHoufe, 
relating  to  the  election  of  Members,  to  infert  a  claufe  declaring  this 
incapacity  of  perfons  under  age,  for  "  It  is  not  fit,  fays  a  Member, 
"  that  they  (hould  makef  Laws  for  the  kingdom,  who  are  not  liable  to 
"  the  Law,."  But  no  fuch  claufe  was  at  this  time  inferted,  and  it  con- 
tinued to  be  the  Law  and  Ufage  of  Parliament,  in  contradiction  to  the 
Common  Law  of  the  Land,  that  Minors  were  capable  of  being  elected  ; 
infomuch,  that  on  the  1 6th  of  December,  1690,  a  fpecial  Report  is 
made  from  the  Committee  of  Privileges  and  Elections,  fc  that  the  Peti- 
ts  tioner  is  a  Minor,  that  he  was  admitted  to  be  fo  by  his  Counfel," 
notwithstanding  which,  the  Houfe  declare  him  duly  elected,  and  order 
the  Return  to  be  amended  in  his  favour.  It  appears  from  hence  that  dis- 
abilities by  the  Common  Law,  do  not  always  operate  as  fuch  by  the 
Law  of  Parliament ; —  that  of  this  difference,  the  Houfe  of  Commons 
are  the  fole  Judges,  and  that,  in  cafes  however  unfit  or  inconvenient,  the 
Law,  as  they  have  declared  it,  cannot  be  altered  but  by  Act  of  Parliament. 
— 3.  The  next  defcription  of  Perfons  difabled  to  fit  in  Parliament  by 
Law,  are  the  Clergy  :  It  appears  from  the  Parliamentary  Hiftory,  3d 
vol.  p.  274,  that  foon  after  the  Reformation,  the  Convocation  peti- 
tioned, "  that  according  to  the  antient  Cuftom  of  the  Nation,  and 
l*  Tenor  of  the  Bifhop's  Writ,  the  inferior  Clergy  might  be  admitted 
'*  a?ain  to  fit  in  the  Houfe  of  Commons/'  When  this  Quefiion  firft 
occurred  in  fact,  as  it  did  on  the  12th  and  13th  of  October,  1553, 
when  a  Prebendary  of  Wefiminfter  was  returned,  the  Houfe  of  Com- 
mons 
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mons  declared  the  Law  to  be,   "  that  he  could  not  be  a  Member."  On 
the  7th  of  February,    1620,    another  Clergyman  was   returned,   and 
^    opinion  not  fit  to  be  admitted  here,  and  would  have  fined  the 
^  "or  Tending  him,  but  for  their  poverty  ;"  and  on  the  hth  a  new 
^    s   ordered.     After  the   Reftoration  on  the   9th  of   January, 
U  Craddock  was   returned  ;  a   Committee  was    appointed  to 
examine  whether  the  Doctor  was    in  holy  orders :  On   the    17th   of 
January  they  report  M  that  he  was  in  holy  orders,   and  that  it  was  their 
"  opinion,    that  he  was  therefore  incapable  of  being  elected  ;:1  to  which 
opinion  the  Houfe  agree.     And,   under  thefe   decifions  of  the  Law  of 
Parliament,   without  an  Aft  of  Parliament,  the  Clergy  have  acquiefced 
to  this  Hour.     If  the  doftrine  of  Mr.  Wilkes's  Friends  had  prevailed, 
"  that  the  Houfe  of  Commons  had  no  right  to  determine  this  point, 
«  the  Clergy  not  being  excluded  by  Aft  of  Parliament,  or  having  deter- 
"  mined  it,   that  the  Electors  are  not  bound  to  fubmit  as  to  the  Law  of 
"  the  Land."     I  mould  not   have   wondered  to  fee  Mr.  Home,  and 
many  other  peaceable  reverend   Divines,    Members  in   the  next,  or 
indeed  of  this  Parliament ;   and  unlefs  they  would    be    as    inconfiftent 
in  their  Principles  as  they  are  in  their  Arguments,  I  fancy  they  would 
have  drove  hard  to  have  brought  this  Queftion  likewife  into  difcuflion. 

4.  I  come  next  to  EmbaiTadors  and  Perfons  employed  abroad  in  the 

public  Service. — It  was  frequently  a  doubt  throughout  the  reigns  of 
Queen  Elizabeth  and  James  the  I  ft,  whether  perfons  under  this  defcrip- 
tion  could  continue  Members. —  Many  arguments  were  urged  on  the 
5th  of  February,  J575,  on  the  19th  of  January  1580,  and  on  the 
1 8th  of  March,  1580,  for  and  againft  this  doftrine,  and  in  Dewes'r 
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Journal,  p.  2S1. — It  was  again  flarted  on  the  1 9th  of  November,  1606, 
a iid  on.  the  2  2d  of  that  month  was  determined  that  perfons  employed 
abroad  ihould  continue  Members,    and  from  that  time  the  Queftion 
ieems  to  have  been  fettled. — This  was  a  wife  and  conftitutional  deter- 
mination, that  the  Crown  might  not  have  the  power  to  deprive  a  man 
of  his  feat  in  Parliament  by  calling  upon  him  to  exercife  a  public  Cha- 
racter abroad;  and  yet,  if,  at  this  hour,  the  City  of  Canterbury,  or  Town 
of  Dover,  ihould  petition  the   Houfe  of  Commons  for  a  new  Writ, 
under  a  pretence  of  their  not  being  reprefented,  (and  indeed  with  refpect 
to  the  latter,  the  fact  is,  that  their  Member  has  been  fo  long  employed 
abroad,  lb  much  to  his  own  honour  and  the  advantage  of  this  Coun- 
try, that  I  believe  out  of  14  years,  Sir  Jofeph  Yorke  has  fcarce  been 
in  the  Houfe  of  Commons  14  days,  I  fay,  if  they  mould  petition  on  this 
ground)  what  anfwer  is  to  be  given  them  ?     If  they  mould  be  told, 
"  You  are  reprefented,    The  Seats  of  your  Members  are  not  vacant," 
they  would  reply,  by  the  mouths  of  Mr.  Wilkes's  friends,  "  Where  is 
"  the    Act  of  Parliament  that  declares  this  to  be  Law  ?  Is  it  not  rea- 
ct  fonable  that  we  fhould  have   our  Reprefentatives  actually  prefent  ? 
"  By  what  right  do  you  prevent  us  ?"    It  would  be  in   vain   to  talk  to 
thefe  Gentlemen   of  old,  fettled,    eftablifhed  Determinations. — They 
would,  in  the    true    Spirit   of  Middlefex   Freeholders,   and    of  Mr. 
Wilkes's    Friends,  anfwer,  "  Don't    tell    us    of    your    Determina- 
"  tions,    We    are    the    Judges    of    who    is  proper  to  reprefent  us ; 
"  and,  unlefs  precluded    by   Act  of  Parliament,  we    will  infift  upon 
•«  our  Point,    and,  by  every  Meafure,    endeavour  to  maintain   it."  — 
It   appears  however,   from    the   antient  Debates,  among  Men  of  the 
greater!:  parliamentary  Abilities,  that  at  that  time  no  Man  ever  dreamt 
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that  the  Houfe  of  Commons  had  not  a  right  to  decide  what  the  Law  of 
Parliament  was,  though  no  Act  of  Parliament  had  ever  been  made  up- 
on the  fubject. —  5.  With  refpect  to  Sheriffs  and  returning  Officers,  it  has 
been  often  a  queftion,  "  Whether  a  Sheriff  for  one  County  is  by  Law 
<f  eligible  either  for  that  County,  or  any  other  County  or  Borough  ?"  I 
{hall  not  now  enter  into  the  learning  on  that  head  ;  thofe  who  wiili  to 
underftand  the  Queftion,  may  confuk  the  4th  inftitut.  p.  to.  Dewes,  p. 
38.  Prynn's  Animadverfions,  p.  12  and  13;  his  preface  to  Cotton's 
Abridgment,  p.  2.  and  his  Regifter  of  Writs,  part  II.  p.  114,  162,  and 
part  IV.  p.  616. — I  fhall  only  obferve  that,  whenever  the  queftion 
has  occurred,  the  Houfe  of  Commons  have  been  confidered  as 
the  only  Court  having  a  right  to  determine  the  law  j  and  though,  on 
the  9th  of  April,  16 14,  it  was  refolved  on  the  queftion,  That  "  Sir 
"  George  Selby,  Sheriff  for  Durham,  could  not  be  chofen  Knight  of  the 
"  Shire  for  Northumberland  j"  yet  we  all  know,  that  in  a  cafe  which 
happened  within  a  very  few  years  after,  when  this  doctrine  was  attempt- 
ed by  the  Court  to  be  applied  to  exclude  Sir.  Edward  Coke,  the  Houfe 
would  not  acquiefce  under,  it  j  and  tho'  the  King  by  melTage  of  the 
icth  of  February,  1625,  defired  that  a  new  Writ  might  iftue  for  Nor- 
folk, the  Houfe  adopted  fo  little  the  argument  of  the  prefent  patriots, 
J?  That  any  but  themfelves  had  a  right  to  determine  this  queftion  ;" 
that  the  matter  was  referred  to  a  Committee,  and  tho'  they  came  to  no 
determination  during  the  Seilion,  yet  it  appears,  from  the  entry  in  the 
journal  of  the  9th  of  June,  1626,  that  they  confidered  Sir  Edward 
Coke  as  the  Member  for  Norfolk  throughout  that  parliament.  But  ac- 
cording to  the  prefent  doctrine,  very  agreeable  to  what  was  urged  by 
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the  Courtiers  in  the  beginning  of  the  reign  of  Charles  the  Ift.  {c  The 
"  Houfe  were  pre-cluded  by  Act  of  Parliament  from  keeping  Sir 
,£  Edward  Coke  in  his  feat  ;  what  they  then  did,  was  therefore  againft 
<c  Law,  and  the  Freeholders  of  the  county  of  Norfolk  would  have  had  a 
"  right  to  proceed  to  a  new  election  ;  The  Freeholders  or  fuch  part  of 
"  them  as  the  King  could  have  gained,  and  not  the  Houfe  of  Com- 
<f  mons  being  the  judges  of  the  difability  of  the  Member."  For  it 
was  urg'd  that  Sir  Edward  Coke  was  difabled  by  Act  of  Parliament 
the  46th  of  Edward  the  Hid.  which  is  to  be  found  at  large  in  Prynn's 
fecond  Regifler  of  Writs,  p.  114.  was  ftrongly  infifted  en,  but  without 
effect  ;  that  wire  and  virtuous  Houfe  of  Commons  were  refolved  to 
maintain  inviolate  their  privilege  of  being  the  fole  judges  of  the  Law, 
and  their  right  to  determine  that  Law.  From  that  day  to  this,  the  ufage 
and  practice  of  Parliament  has  been,  notwithstanding  the  act  of  the  46th 
of  Edward  the  Hid.  to  admit  a  Sheriff  of  one  county  to  be  eligible  for 
another,  or  for  any  City  or  Borough  ;  and  within  thefe  very  few 
years,  tho'in  a  petition  preferred  on  the  3  iff  of  January,  1766,  this  ob- 
jection was  made  againft  Mr.  Child,  elected  for  Wells,  "  That  he  was 
"  at  the  time  of  Election  Sheriff  of  a  county  j"  the  petitioner  was  very 
properly  advifed  to  drop  his  petition,  and  not  to  rely  on  this  worn-out 
objection.  But  however  the  Law  may  ftand  regarding  Sheriffs,  what 
will  Mr.  Wilkes's  friends  fay,  as  to  the  fituation  of  Mayors,  Bailiffs, 
and  other  Returning  Officers,  againft  whofe  eligibility  there  is  no  pre- 
tence of  any  Act  of  Parliament  >  and  yet  it  has  been  the  unvaried  prac 
tice  and  ufage,  and  is  now  the  Law  of  Parliament,  that  they  (hall  be  ex- 
cluded from  ferving  for  their  own  Boroughs  ?  On  the  25th  of  May  1604, 
Mr.  Francis  Moore  moveth  touching  the  cafe  of  Mayors,  and  quotes  a 
Refolutioh  taken  in  Parliament  the  38th  of  Henry  the  3th  "  That  mayors, 
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(i  flood  difabled  to  be  of  the  Houfe,"  and  wifheth  the  like  Refoluthn 
now  •,  on  the  25th  of  June,  thisQueftion  was  moved  again,  and  upon  the 
whole  matter,  ' '  Refolved,  that  from  and  after  the  end  of  this  prefent 
"  Parliament,  no  Mayor  of  any  City,  Borough,  or  Town  Corporate, 
"  mould  be  elected,  returned,  or  allowed  to  ferve  as  Member  of  this 
"  Houfe  j  and  this,  to  continue  as  an  Act  and  order  of  this  Houfe 
"  for  ever."  On  the  14th  of  April,  1614,  Mr.  Fuller  reporteth  that 
"  By  general  confent,  Mr.  Berry  Bailiff  of  Ludlow,  a«*d  that  hath  re- 
U  turned  himfelf,  fhould  be  removed  ;  but  for  the  other  Mayers  and 
u  Bailiffs,  who  have  returned  themfelves,  that,  becaufe  the  Cafes  might 
"  differ  and  the  Particulars  not  examined,  the  Committee  thought  not 
"  fit  then  further  to  proceed  in  any  Refolution  for  any  of  them."  As 
to  Berry,  "  Refolved  that  he  fhould  be  removed,  and  a  new  Choice," 
principally  becaufe  he  confeffed  himfelf  openly  he  was  a  Bailiff.  And 
after  fome  Debate,  upon  a  Queftion,  "  Whether  all  Mayors  and 
«  Bailiffs  that  are  in  Berry's  Cafe  fhould  be  removed,  Refolved,  yea." 
On  the  22d  of  March  1620,  upon  Queftion,  "  Mr.  Foxton,  being 
"  Mayor  at  the  time  of  his  Election,  to  be  removed,  and  a  new  Writ" 
without  one  Negative.  And  this  doctrine  is  confirmed  by  the  feveral 
Determinations  of  the  Houfe,  on  the  2d,  3d,  4th,  6th,  and  15th  of 
June,  and  1 7th  of  November,  1685,  and  is  at  this  time  the  clear  ac- 
knowledged, undifputed  Law  of  Parliament. 

But  fay  Mr.  Wilkes's  Friends,  "  Thefe  determinations  are  juft ;  to 
"  be  fure  no  Man  ought  to  be  Judge  in  his  own  Caufe."  What  ?  Sup- 
pofe  a  Returning  Officer  has  a  Majority  of  legal  Votes,  fuppofe  him 
fuch  a  Favourite  with  his  Borough,  that  they  will  infift  on  giving  their 
Votes  for  him  and  no  other  perfon  ;   is  there  any  Act  of  Parliament  to 

exclude 


C    16   3 

excliide  liim  from  fitting  ?  Far  from  it;  nay,  does  not  the  Ad  of  the  23d 
cf  Henry  the  Vlth,  ch.  14,  declare,  ct  that  if  any  Mayor  or  Bailiff  mall 
"  return  other  than  thofe   which  he  chofen  by  the  Citizens  and  Bur- 
<c  geiTes  of  the   Cities  and  Boroughs  where  fuch    Elections  fliall  be 
'*  made,  he  Hi  all  forfeit  4ol.to  the  King,    and  40I.  to  any  perfcn  that 
"  will  fue."    He  is,  by  Law,  therefore  bound  to  return  himfelf,  but  will 
the   Houfe  of  Commons  therefore  admit  him  to  fit  ?     "  No,  fay  Mr. 
"  Wilkes's  Friends,    though    there  is  no  Ad  of  Parliament  to   ex- 
<c  elude  perfons  under  this  defcription,  yet,  from  the  principles  of  com- 
"  mon  Juftice,  fuch   a  determination  of  the  Houfe  would  be  legal," 
that  is,  in  other  words,    "  Where  the  determination  of  the  Houfe  of 
"Commons  correfpends  v/ith  our  ideas  of  Law  and  Julhce,  there  we 
"  will  admit  their  Jurifdidion  3  but,  in   a   Cafe  exactly  fimilar,   and 
"  which  (lands  precifely  upon  the  fame  foundation,  there  we  will  deny 
<c  it,    becaufe  it   contradicts    our  opinion    upon   the    fubjed,  or,    to 
ic  fpeak.    plainer,   interrupts    our    Views    of     radidus    Oppcfition." 
—6.  The    next  defcription   of  Men,  who  have  flood   difabled  to  be 
elected  by   Refolutions  of   the  Houfe  of  Commons  without  an   Ad 
of  Parliament,  are,  Perfons  in  execution  at  the  time  of  their  Eledion. — 
In  the  famous  cafe  of  Sir  Thomas  Shirley,  in   the  beginning  of  the 
firft  Parliament  of  James  the  Iff,  this  Queftion  was  much  agitated,  and 
there  is  much   curious  Reading  in  thofe  debates,    but  is  not  exadly 
applicable  to  the  preient  cafe,  as    the   Writ  of  Execution,   though  it 
ilTued  before,  was  not  executed  upon  Sir  Thomas  Shirley  till  after  his 
Election. — During  this  Queftion,   a  Bill  was  brought  into  the  Houfe 
of  Commons  "  for  difabling  Out-laws,  Perfons  in   Execution,    and 

"  Recufints 


[     *7     ] 

€c  Recufants  Convict,  from  being  of  the  Parliament,"  but  was  rejected 
on  the  third  reading,  on  the  iSth  of  April,  1604,  without  one  yea. — 
Did  that  Houfe  of  Commons  then  think  it  right  that  perfons  under  that 
defcription  fhould  be  allowed  to  fit  ?  No,  but  they  knew  they  were 
fufficiently  fecured  from  fuch  a  difgrace  by  the  Law  of  Parliament  as 
it  then  flood  ;  that  they  had  a  right  to  determine  upon  that  Law  ;  and 
they  did  not  chufe  to  fubmit  their  legal  Powers  to  be  difcuiled  and 
decided  on  by  the  other  two  Branches  of  the  Legiflature :  And,  that 
it  was,  and  continued  to  be  the  Law  of  Parliament,  "  that  Perfons 
"  actually  in  Execution,  were  not  eligible,"  appears  from  two  Cafes 
which  happened  a  few  years  after j  on  the  o:h  of  February,  1625, 
Mr.  Gilford  was  reported  to  be  under  confinement ;  an  enquiry  was 
made,  and  it  being  found,  on  examination  the  15th,  16th,  and  17th 
of  February,  that  he  was  not  in  Execution  till  after  his  ElcBion,  he  is 
admitted  to  have  Privilege,  and  on  the  18th  takes  his  Seat ;  but,  in 
the  fame  SefTion,  the  houfe  being  informed  on  the  2 2d  of  March,  1 625, 
that  Sir  Thomas  Moncke  was  in  Execution  before  and  at  the  time  of 
Ills  Election  :  On  the  24th  a  new  Writ  is  ordered  to  ifllie  in  his  room, 
as  of  a  perfon  incapable  of  being  elected. — 

I  chufe  to  confine  myfelf  to  thefe  defcriptions  of  Perfons  who  are  de- 
dared  by  Refolutions  of  the  Houfe  of  Commons  to  be  ineligible, 
though  farther  arguments  might  be  drawn  in  confirmation  of  this  Doc- 
trine, if  it  was  neceflary,  from  the  feveral  inftances  of  the  Attorney 
General,  Perfons  outlawed  and  Recufants  Convict;  and  alfo  from  the 
Entries  of  the  21ft  of  January,  1549,  and  the  21ft  of  June,  1550, 
and  of  the  9th  and  10th  of  February,   1575,  where  upon  a  Queftion, 
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"  Whether  the  Heirs  apparent  of  Peers  might  continue  to  fit ?  the 
Houfe  of  Commons,  without  afking  for  an  Act  of  Parliament,  deter- 
mine the  Law  to  be,  "  that  they  might."  In  the  cafe  of  the  eldeft 
ions  of  Peers  of  Scotland,  the  Houfe  of  Commons,  by  their  Refolution 
of  the  3d  of  December,  1708,  have  determined  the  Law  to  be  other- 
wife  ;  and  it  is  the  conftant  practice  to  order  a  new  Writ  to  be  iffued 
for  a  Scotch  County  or  Borough,  in  the  room  of  any  perfon  become 
the  eldeft  fon  of  a  Peer  of  Scotland. 

I  fay  I  (hall  confine  myfelf  to  thefe  fix  heads  of  Difability,  becaufe, 
with  refpect  to  thefe,  the  argument  appears  to  me  clear,  decifwe  and 
unanfwerable. 

It  has  been  faid,  "  Where  then  is  the  neceffity  of  an  Act  of  Parlia- 
«  ment  in  any  cafe  ?  Why  was  a  Law  made  to  exclude  Minors,  Officers 
"  in  the  Cuftoms  and  Excife  ?  &c.   Why  did  not  the  Houfe  of  Com- 
"  mons  render  them  incapable  of  being  elected  by  their  Refolution  ?" 
I  anfwer,  "  Becaufe  the  Refolution  of  the  Houfe  of  Commons  can- 
"  not  make   the  Law."     As  the  Law  of  Parliament  flood,  perfons 
under  that  defcription  had  a  right  to  fit,  and,  however  inexpedient  it 
might  be,  if  the  Queftion  ever  came  in  judgment  before  the  Houfe  of 
Commons,  they  were  bound,  as  a  Court  of  Judicature,   to  declare  the 
Law  as  it  was. — It  therefore  became  neceffary  to  apply  for  an  Act  cf 
the  Legislature,  to  exclude  thofe  who  were  not  before  incapacitated  by 
the  Law  and  Ufage  of  Parliament.— 

3.  And  this  brings  me  to  the  third  Point  to  enquire,  "  What  the  Law 
"  of  Parliament  is  with  refpect  to  Peribn's  in  Mr.  Wilkes's  fituation  ? 
<:  Whether  a  Member  expelled,  is,   by  the  Law  and  Ufage  of  Parlia- 
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"  ment,  eligible  into  the  fame  Houfe  of  Commons."  I  {hall  cofrfider 
this  Queflion  in  three  different  lights,  (i)  from  the  Reaion  of 
the  Thing. —  Nothing  appears  to  me  fo  abfurd  as  the  do<ftrine,  which 
admits  the  Houfe  of  Commons  to  have  a  right  of  Expulfion  upon 
grounds  appearing  to  them  to  be  fnfficient,  and  yet  maintains,  that 
the  Electors  may,  in  the  fame  Parliament,  nay,  in  the  fame  SeiTion, 
within  four  days,  force  the  fame  Member  back  upon  them  again. — 
Indeed  it  is  fo  abfurd,  that  it  has  not  been  infilled  on  in  the  prefent 
Debate. —  Mr.  Wilkes's  warmeft  Friends  have  exprefsly  admitted, 
over  and  over  again,  the  Juftice  and  Propriety  of  the  Houfe's  declaring 
his  Re-eleclicns  null  and  void,  there  has  never  been  a  divifion  upon 
thefe  Queftions  $  they  have  gone,  I  believe,  without  a  Negative  ; 
and  they  allow  that  the  Houfe  may,  with  Reafon,  Juflice  and 
Law,  continue  this  proceeding  to  the  end  of  the  Parliament. — The 
Houfe  of  Commons  order  a  new  Writ  to  iffue  for  the  County  of  Mid- 
dlefex,  Mr.  Wrilkes  is  re-elected  again  and  again,  and  the  Houfe 
as  often  declare  that  Election  void,  and  fo  on  to  the  end  of  the 
Parliaments  and  by  this  mode  of  proceeding,  this  legal  Parlia- 
mentary Mode,  fo  admitted  to  be  by  Mr.  Wilkes's  Friends,  he  is  as  ef- 
fentially  excluded,  and  the  Freeholders  of  Middlefex  are  as  completely 
deprived  of  their  Reprefentative,  a^  by  any  other  Mode  whatfoever. 
But  Mr.  Wilkes's  Friends  have  faid,  "  We  have  an  expedient  for 
«  this,  if  the  Freeholders  continue  obftinate,  don't  iffue  a  new  writ." 
How!  dees  this  language  come  from  friends  to  the  freedom  of  Elec- 
tion ?  Is  this  a  Mode  to  rreferve  the  Rights  of  the  Freeholder?,  not 
to  give  them  an  opportunity  of  having  any  Reprefentative  at  all  ?  And 
yet,  into  this  more  dangerous,  more  unconftitutional  Mcafure,  have 
Mr.  Wilkes's  Friends  been  driven  to  avoid  the  Argument  of  Abfurdity 
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that  prefkd  them  on  the  other  way  of  proceeding.—  Afk  the  Free- 
holders of  Middlefex    heated   as  they  are,  or  afk  any  man  more  in 
his  fenfes,  which  is    the   more  dangerous   Engine  of  Power,  for   the 
Houfe  of  Commons  to  adopt,  that  of  faying  to  a  County,  "  You  (hall 
"  fend  no  Reprefentative  to  Parliament,  unlefs  you  will  chufe  the  Per- 
(t  fon  we  prefcribe  to  you  j"  or,  "  we  give  you  an  opportunity  of  pro- 
et  ceeding  to  a  new  Electron  ;  feveral   perfons   offer  themfelves  to  you 
tc  as  Candidates ;  take  which  you  will,    of  thofe  who  are  not  by  Law 
"  declared  to  be  ineligible."     The    Anfwer    is  obvious :  In   the   fir  ft 
inftance,    The   Houfe     may   be    arbitrarily    thinned     and     garbled 
to   anfwer  any   Purpofe   whatever  :  In     the  latter,    The  Freeholders 
y    are  at  liberty  to  eled  any  Man,  however  obnoxious  to  any  Adminiftra- 
\  tion,  or  any  particular  Party,  except  fuch  as  are  by  Law  incapacitated. 
In  the  firft  Cafe,  the  Houfe  of  Commons  may,  by  not  iffuing  a  Writ 
throughout  the  Parliament,   alter  its   own  conftitution  :  In  the  latter, 
\    The  Condiments  have  the  world  to  range  in,  and,  unlefs  all  Virtues, 
j    Abilities  and  Underftanding   are   centered    only  in    fuch   as  the   Law 
!    declares  ineligible,  they  may  elect  any  gentleman  of  weight,  fortune, 
I   birth  and  underftanding. — Suppofe  a  Man  guilty  of  the  moft  infamous 
Crimes,  the  Houfe  of  Commons  fay,  "  We  think  this  Perfon  too  ig- 
<s  nominious    to  fit    among   us;  we    expel   him,"  and   order  a   new 
Writ. — The  Gentleman  is  in  poffeffion  of  a  Burgage  Tenure  Borough, 
and  by  his  Friends   and  Tenants   is  again  elected. — The  Holders  of 
Burgage  Tenure,  have,  by  the  Conftitution,    as   much   right  to  their 
Reprefentative,  as  the  Freeholders  of  any  County  in  Great  Britain.— 
What  is  to  be  done  ?  There  are  in  thefe  and    fimilar  Cafes  but  three 
Meafuresto  adopt,  ( 1 )  Either  to  itTue  Writs  from  time  to  time,  as  faft 
as  the  Member  is  expelled  and  re-clecled,  which  appears  to  me  to  be 
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as  ftrong,  tho'  a  more  abfurd  exercife  of  power  than  the  prefent,  or  (2.) 
which  is  the  advice  of  Mr.  Wilkes's  Friends  in  the  prefent  Cafe,  not  to 
hTue  any  Writ  at  all,  and  fo  leave  the  County  or  Borough  without  it's 
Reprefentative,  which  I  own  I  Should  think  a  very  violent  proceeding, 
or  (3.)  which  has  been  followed  in  the  prefent  inftance,  to  declare  the 
Law  to  the  Freeholders,  and  to  give  them  or  any  part  of  them  an  op- 
portunity of  giving  their  fuffrages  for  any  admifiible,  unexceptionable 
Member, 

2.  The  next  argument  in  favour  of  this  Propofition  "  That  a  Mem- 
"  ber  expelled,  is  incapable  of  being  elected  into  the  fame  Parliament" 
is  drawn  from  conftant  and  invariable  practice  ;,  and  it  is  a  maxim  of 
Law,  "  That  Cuftom  is  not  only  a  fair  Expofiror  of  the  Law,  but  in 
"  many  inftances  makes  the  Law."  What  then  mall  we  fay,  if,  out  of 
the  many  hundred  Members  who  have  been  expelled  from  the  time  of 
the  earlieft  Records  to  the  prefent  hour,  no  inftance  can  be  produced 
of  the  fame  Member  being  elected  into  the  fame  Parliament  ?  (I  am 
aware  of  the  Cafe  of  Mr.  Wollafton  and  mall  fpeak  to  that  by  and  by) 
Can  it  be  thought  pofiible,  that,  if  they  had  not  been  retrained  by  the 
known  and  acknowledged  Law  of  Parliament  "  That  fuch  perfons 
"  were  ineligible,"  of  the  many  inftances  not  one  mould  happen  in 
fo  long  a  courfe  of  years  to  contradict  this  doctrine  ?  And  if  it  had 
happened,  I  have  no  doubt  but  the  diligence  and  activity  of  Mr. 
Wilkes's  Friends  would  have  produced  it,  but  I  believe  indeed  there  is 
not  one.  The  cafe,  which  has  been  cited  of  Sir  Robert  Sawyer,  who 
was  expelled  on  the  20th  of  January,  1689,  and  faid  to  have  been  re- 
elected into  that  Parliament,  is  not  fo  5  It  has  been  found  on  enquiry, 
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that  no  return  was  ever  made  into  the  Crown  Office  to  the  Writ  which 
iiTued  in  his  room  on  the  23d  of  January,  the  Parliament  being  loon  af- 
ter diilblved.  With  regard  to  Mr  Wollafton's  cafe,  it  is  this, — An  Act 
of  Parliament  palled  in  the  5th  and  6th  of  William  the  Hid.  ch.  7.  by 
the  laft  claufe  of  which,  it  is  enacted,  "  That  no  Member  of  the  Houfe 
<'  of  Commons,  (hall,  at  any  time  be  concerned  directly  or  indiredly, 
C{  or  any  other  in  truft  for  him,  in  the  farming,  collecting  or  managing 
<£  any  of  the  fums  of  money,  dutiesor  offiraSTg^teHb^thll  Act,  or 
"  t\^h^re^Qr~^^T>E^^tQd  by  any  other  Act  of  Parliament,  ex- 
"  cept  certain  perfons  therein  fpecified."  In  the  following  years  Land- 
tax  Acts  were  palled,  and  alfo,    <c  An  Act  for  granting  Rates  and  Du- 
"  ties  on  Marriages,  Births  and  Burials."      Three-  or  four  years  after, 
notice  being  taken  in  the  Houfe  of  Commons  that  feveral  ot  the  Mem- 
bers were  concerned  in  collecting,  managing,  &c.  contrary  to  the  di- 
rection of  this  Claufe,  an  enquiry  was  fet  on  foot,  and  on  the   1 7th  of 
February,    169S,     the  Committee    who  were  appointed  to    examine 
into  the  fact,  report   "  That  Richard  Wollafton,  Efq;  now  a  Member 
"  of  this  Houfe,    by  feveral    CommiiTions    was^appointed  Receiver 
"  General  for  the  County  of  Hertford,  of  the  Duties  upon  Marriages, 
"  Births,  and  Burials,  and  alfo  of  the  Duties  upon  Houfes,  and  it  does 
<l  not  appear  to  the  Committee,  that  the  faid  CommiiTions  have  been 
"  altered,   or  an^othe£S_jppointedi><  by  a  new  Commifllon  to  fucceed 
,c  him."     On  the  20th  of  February  the  Houfe  take  this  report  into 
confideration,  and  come  to  a  Refolution,    "  That  Richard  Wollafton, 
"  Efq;  being  a  Member  of  this  Houfe,  and  having   fince   been  con- 
"  cerned  and  acted  as  a  Receiver  of  the  Duties,   &zc.  contrary  to  the 
«  Act  made  in  the  5th  and  6th  cf  His  Majefiy's  Reign,  be  expelled 

this 


[     23     ] 

this  Houfe."      A  new  Writ  iffues,  and  upon  that  Writ  Mr.  Wollafton 
was  re-elected  and  admitted  to  fit. — (i.)  In  the  firft  place,  I  would  ob- 
ferve,  that  of  feveral  other  Members  removed  at  the   fame  time,    as 
beincr  under  the  fame  Predicament,  it  appears  from  an  accurate  fearch 
that  has  been  made,  that  Mr.  Wollafton  was  the  only  one  that  was  re- 
elected into  that  Parliament. — (2.)Tho'  the  Houfe  of  Commons  in  that 
Refolution  ufe  the  word  "  Expelled"  It  is  clear  from  what  followed, 
that  they  did  not  confider  themfelves  at  that  time,  as  expelling  Mr. 
Wollafton  for  having  acted  a  criminal  part  in  difobedience  to  the  Law, 
and  thereby  rendered  himfelf  a  Culprit  too  ignominious  to  fit  among 
them,  but  that  they  were  only  carrying  into  execution  a  Law,  which 
had  been  in  this  inftance  evaded  j  for  before  Mr.  Wohafbn'sjle-ekc-  ' 
tion,  he  tookcare  to  refign  the  feveral  Offices  he_enjqyed,  and^liereby_ 
re-capacitate  himfelf,  without  being  included  in  the  Act  of  the  5th  and 
6th  of  William  the  Hid.  As  foon  as  he  had  refigned  his  employments, 
he  was  no  longer  within  the  words  of  the  Act  "  A  Member  concerned 
"  directly  or  indirectly  in  the  collecting  or   managing  thcfe  Duties,"    j 
and  was  therefore  no  longer  incapacitated,  by  Law,  from  fitting  in    j 
Parliament.      And,  that  the   Houfe  of  Commons  themfelves  at  the 
time  they  expelled  him,  underftood  what  they  did  in  the  fame  light, 
appears  from  the  words  of  the  Report,    "  That  they  do  not  find  the 
11  Commimons  altered  or  any  others  appointed  to  fucceed  him."  Iffuch 
alteration  had  been  made,   what  would  have  been  their   conclufion  ? 
"  That  Mr.  Wollafton,    tho'   he  had  been  a  Member  concerned   in 
<c  thefe  collections,  contrary  to  the  Law,  yet   the  Commiffions  having 
"  been  altered.,  and  he  being  now,  at  the  time  of  enquiry,  no  longer  a 
<c  Commiffioner,  did  not   come  within    the  defcription    of  the    Act, 
<£  and     that    therefore     the  Houfe    had    no    grounds     to    proceed 
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"  againft  him."  That  this  is  not  a  forced  interpretation  of  the  words 
of  the  Report  is  demonurable  from  another  Cafe  which  happened  at 
the  fame  time,  that  of  Mr  Chiiftopher  Montagu.  —  The  Committee 
had  repoited  "  That  Mr.  Montagu  had  been  a  CommifTioner  of  the 
"  Stamp  Office  (who  was  in  like  manner  excluded  by  the  5th  and 
"  6th  of  William  the  Hid.)  and  had  acted  under  that  Commifiion  to 
tl  the  4th  of  October,  1698,  but  that  he  was  fucceeded  by  Colonel 
"  Farringdon."  Now  the  Parliament  of  which  Mr.  Montagu  was  at 
the  beginning  elected  a  Member  for  Northampton,  began  on  the  24th 
of  Auguft,  1698,  fo  that  from  that  time  to  the  4th  of  October  following, 
Mr.  Montagu  was  certainly  within  the  words  of  the  Law,  "  A 
"  Member  concerned  in  collecting,  or  managing,"  but  at  that 
time  he  refigned.  What  do  the  Houfe  do  in  Mr.  Montagu's 
Cafe  ?  They  refer  the  matter  to  a  Committee  to  (late  the  fact,  and 
there  it  refts ;  Mr.  Montagu  continued  a  Member  :  Is  not  this  then,  a 
clear  expohtion  of  the  grounds  on  which  the  Houfe  determined 
in  Mr.  Wollafton's  Cafe,  "  That  he  was  not  expelled  as  a 
"  Criminal  in  having  violated  a  fubfifting  Law,  but  removed  in  order 
*<  to  carry  the  Law  into  Execution?"  For,  as  Mr.  Montagu,  tho'  after  he 
was  a  Member,  had  been  employed  "  in  the  managing  the  Stamp 
<c  Duties,"  and  therefore  had  been  equally  guilty  of  a  fimiliar  Difobe- 
dience,  yet  having  refigned,  he  was  at  the  time  of  enquiry  no  longer 
an  Object  of  the  Act  of  Parliament,  fo  Mr.  Wollafton,  though  he 
was  very  properly  removed  out  of  the  Houfe  of  Commons,  as  being 
difabled  by  Law  to  fit,  whilft  he  continued  a  Receiver  of  the  Duties, 
having  refigned,  thereby  re-qualified  himfelf  again  to  be  elected  and 
fit  in  Parliament.  Juft  as  if,  upon  Examination  it  fhould  be  found 
that  a  Member  had  not  that  legal  Landed  Qualification  required  by 
Act  of  Parliament,  and  mould  therefore  be  removed  5    If,  before  the 
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next  Election  In  confequence  of  a  new  Writ,  he  mould  by  purchafe 
or  otherwife,  obtain  the  300I.  per  Annum  as  the  Law  directs,  Does 
any  Man  doubt,  whether  he  would  not  thereby  be  recapacitated,  and 
become  eligible  ?  From  this  State  therefore  of  Mr.  Wollafton's  Cafe, 
which  I  repeat  is  the  only  one  that  has  been  or  can  be  produced  of  a 
Member  under  thefe  circumflmces  re-elected  into  the  fame  Parliament, 
it  will  not  be  thought  to  apply  very  directly  to  the  prefent  Quedion  in 
difpute  j  Mr.  Wollafton  was  not  expelled  as  an  Ignominious  Perfon, 
but  as  orte,  by  his  prefent  fituation,  difqualified  to  fit  in  Parliament,  and 
was  therefore  removed  ;  He  removed  that  Difabilicy  and  was  al- 
lowed to  fit. 

Since  I  wrote  the  above,  I  have  heard  of  two  other  Cafes  which 
feemto  contradict  this  Doctrine,  thofe  of  Mr.  Holborne  and  Sir  Wil- 
liam Pennyman  ;  Both  thefe  Gentlemen  were  expelled  on  the  nth  of 
Aurmft,  1642,  and  both  their  names  appear  again  upon  the  Journals 
as  Members  of  the  fame  Parliament,  one  in  1643,  the  other  in 
1645  :  As  to  thefe,  I  would  obferve,  in  the  fir  ft  place,  that  though  the 
names  are  the  fame,  it  is  far  from  being  clear,  that  thefe  latter  were  the 
tame  Gentlemen  that  were  expelled  in  1642,  and,  as  a  proof  of  this, 
it  appears  from  the  Journal  of  the  1 1  th  of  Auguft,  that  they  were 
not  only  expelled,  but  at  the  fame  time  declared  "  difabled  to  fit 
"  any  longer  as  Members  during  that  Parliament.'*  Secondly,  If  they 
were  the  fame,  they  had  been  perhaps  recapacitated  by  a  fubfequent 
Vote,  for  it  appears  that  the  Houfe  exercifed  this  Power  at  this  time  m 
feveral  other  inftances  $  and  that  this  was  the  fact,  is  made  more  pro- 
bable by  the  Entry  relating  to  Mr.  Holborne  on  the  2  2d  of  January, 
j 64.3,  which  is,  "  that  he  be  difcharged  and  difabled  for  fitting  any 
"  longer  as  a  Member  of  this  Houfe  during  this  Parliament." 
Now,  can  it  be  pcffible,  that  if  thefe  two  Mr.  Holbornes  were  one 
and    the    fame    Man,    the  Houfe     mould   have  come  to  the  fa  me 
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Vote  irase  term:,  and  within  To  fhort  a  time  of  each  other, 

s  they  hacLby  tliek  own  Act  recapacitated  Mr.  Holborne  in  the 
aiatetime?  It  the  fir  ft  Vote  had  been  nugatory,  and  they 
found  Mr.  Holborne,  without  their  Confent,  returned  upon  them 
again,  I  believe  That  that  Houfe  of  Commons  would  not  have  been  con- 
tented with  barely  repeating  the  fame  Judgment  over  again,  They 
would  have  taken  more  effectual  Meafures  for  carrying  that  Judgment 
into  Execution.  I  muft  therefore  conclude  that  thefe  were  either  the 
Names  of  different  Members,  or  that  the  Houfe  had,  by  its  own  Act, 
re-eftablimed  the  Gentlemen  in  their  Seats ;  In  either  of  which  Cafes, 
the  Precedents  no  longer  apply  to  the  prefent  Argument. 

3. 1  come  then  in  the  third  and  laft  Place  to  confider  what  have  been 
the  Precedents,  and  the  exprefs  Declarations  of  the  Law  on  this  head 
by  the  Houfe  of  Commons  from  time  to  time. — 

1.  The  firft  Cafe  is  that  of  Mr.  Arthur  Hall,  who,  having  been 
charged  "  with  publifhing  the  Conferences  of  this  Houfe  abroad  in 
"  print,  and  alio  a  Libel  containing  Matter  of  Infamy  of  fundry 
"  Members  of  the  Houfe,  and  of  the  whole  State  of  the  Houfe  in  general," 
is  on  the  14th  of  February,  1580,  adjudged  "  to  be  prefently  fevered 
"  and  cut  off  frcm  being  a  Member  of  this  Houfe  any  more,  during  the 
"  continuance  of  this  prefent  Parliament." 

2.  Cn  the  1  oth  of  February  1620,  the  Houfe  were  informed,  "  that 
V  Sir  J.  Leeds  had  fat  in  the  Houfe  as  a  Member  without  having 
"  taken  the  Oaths  before  the  Lord  Steward's  Deputies,  as  required  by 
"  Law."  On  the  Fact  being  proved,  the  Houfe  come  to  a  Refolution, 
«f  That  Sir  J.  Leeds  is  incapable  of  being  a  Member  of  this  Houfe, 
"  as  if  never  returned."     A  Debate  then  arifes,  whether  it  would  not 
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be  proper  to  inflict  fome  farther  Punifhment  upon  him,  Mr.  Secretary 
fays,  "  Order,  he  fhall  be  difcharged  now,  and  to  ferve  no  more  this 
Parliament."  Mr.  Chidley  moves  for  an  Order  "  to  difable  him  for 
.«<  this  Parliament."  The  Hcufe  did  not  come  into  this  Propofition,  but 
only  ordered  a  new  Writ  to  be  iffued  :  But  this  Debate  mews  what 
fenfe  the  principal  Members  entertained  at  that  time  of  the  Power  of 
the  Houfe  with  refpect  to  the  difabling  their  Members  *  during  the 
"  fubfifting  Parliament/' 

3.  On  the  21ft  of  June,  1628,  Sir  Edmund  Sawyer  "having 
"  fuborned  a  Witnefs  to  fupprefs  fome  Evidence  he  could  have  given  to 
«  the  Houfe  is  committed  to  the  Tower,  and  declared  to  be  unwor- 
"  thy  ever  to  ferve  as  a  Member  of  this  Houfe." 


4.  On  the  21ft  of  January,  1 640,  Four  Members  having  been  con- 
cerned, contrary  to  the  Order  of  the  Houfe  made  againft  Monopolies, 
are  therefore  expelled,  and  declared  "  not  fit,  or  ought  to  fit  as  Mem- 
"  bers  of  the  Houfe  this  Parliament:" 

5.  On  the  27th  of  May,  1641,  Mr.  Taylor  having  faid,  "  That 
"  the  Houfe  of  Commons  had  not  his  confent  to  pafs  the  Bill  of  Lord 
u  Strafford's  attainder^r  that  'were  to  commit  Murtber  with  the  Sword 
"  ofjiiflice  "  was  expelled,  and  declared  "  Incapable  of  ever  being  a 
"  Member  of  that  Houfe." 

6.  On  the  2d  of  November,  1641,  Mr.  Benfon  having  granted  Pro- 
tections to  feveral  perfons  who  were  not  his  menial  Servants,  and 
having  done  this  with  corrupt  intentions,  "  Is  expelled,  and  declared 
"  unfit  and  incapable  ever  to  fit  in  Parliament  or  to  be  a  Member  of 
41  that  Houfe  hereafter." 

7  On 


[     28     ] 

j.  On  the  2d  of  February,  1641,  Sir  Edward  Dering  having  publish- 
ed a  Book  againfi.  the  honour  and  Privilege  of  the  Houfe,  is  expelled 
and  "  difabled  to  fit  as  a  Member  of  this  Houfe,  during  this  Par- 
rt  liament ;"  And  a  new  Writ  ordered  for  the  County  of  Kent  "  in  the 
u  room  and  place  of  Sir  Edward  Dering,  thus  difabled." 

8.  On  the  9th  of  March,  1641,  Mr.  Trelawney  is  put  out  of  the 
Houfe  and  "  Difabled  for  fitting  as  a  Member  of  this  Houfe,  during 
this  Parliament." 

9.  On  the  1 2th  of  May,  1642,  It  is  refolved  that  Mr.  Long  and 
Mr.  Hooke,  arejnot  fit  to  fit  any_  longer  in  the  Houfe  as  Members 
of  Parliament  and  a  Writ  is  ordered  "  For  the  electing  of  "other 
"  Burgefies  to  ferve  in  their  flead,  "  fo  difabled_as  aforefajd/'  I  cannot 
help  obferving  that  in  this  Judgment  of  Expulfion,  there  is  not  a 
word  of  their  being  difabled,  fo  that  it  is  ordered  to  be  inferted  in  the 
Writ,  as  a  Legal  confequence  flowing  from  the  Sentence  of  Expulfion. 

10.  On  the  4th  of  Auguft,  1642,  Refolved  upon  the  Queftion  that 
Serjeant  Hyde  is  guilty  of  a  Crime,  and  that  he  be  "  difabled  to  ferve 
"  any  longer  in  this  Parliament,  as  a  Member  of  this  Houfe." 

11.  On  the  5th  of  Auguft,  1642,  Sir  R.  Hopton  and  Mr.  Thomas 
Smyth  are  "  difabled  to  fit  as  Members  during  this  Parliament,"  and 
new  Writs  are  ordered  to  be  iflued  for  Election  of  Burgefies  in  the  place 
of  Sir  R.  Hopton,  Mr.  Thomas  Smith  and  Mr.  Serjeant  Hyde,  "  dif- 
«  abled  by  judgment  of  this  Houfe  to  fit  auy  longer  as  Members  of 
•c  this  Parliament." 

Many  other  fimilar  infiances  might  be  produced  from  the  Journals 
of  the  Long  Parliament  of  Charles  the  111,   but,   as   about  this  time, 
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the  King  having  fet  up  his  Standard  at  Nottingham,  Hoftilities  com- 
menced on  each  fide,  it  may  not  be  thought  fair  to  look  into  thefe 
Times  for  Precedents  of  the  Constitutional  Powers  of  any  branch  of  the 
Legiflature. — The  fame  objection  however  is  not  applicable  to  the  latter 
ofthofe  I  have  produced — Pym,  Hampden,  Holies,  Glynn,  Names 
that  will  ever  be  revered  by  Englishmen,  were  at  this  time  the  mod 
active  and  leading  Members  of  the  Houfe  of  Commons ;  Men,  too  well 
acquainted  with  the  legal  and  Conftitutional  Rights  of  Parliament  to 
advife  or  confent  to  the  Exertion  of  Arbitrary  Powers,  and  who  ab- 
horred thofe  Meafures,  which  the  Ignorance,  the  Faction,  the  Am- 
bition, the  wickednefs  of  thofe  who  fucceeded  them  afterwards  un- 
fortunately introduced — But  it  has  been  faid  "  Thefe  are  not  Par- 
"  liamentary  declarations  of  the  confequences  legally  flowing  from  the 
"  Act  of  Expulfion,  but  are  complicated  punifhments  for  extraordinary 
"  offences,  That  of  difability  fuperadded  to  that  of  Expulfion  j"  The 
Gentlemen  who  ufe  this  argument  admit  then,  "  That  there  is  a 
"  Legal  Power  in  the  Houfe  of  Commons  of  declaring  an  incapacit)', 
t£  where  the  Offence  appears  to  them  to  deferve  it,  "  And  if  they  do, 
where  is  the  illegality  in  the  prefent  Houfe  of  Commons  having  exer- 
cifed  that  power,  as  they  have  done  in  the  Cafe  of  Mr.  Wilkes  j  if 
they  do  not,  it  follows  of  courfe  that  the  Incapacities  in  thefe  feveral 
inftances  were  no  other  than  what  arofe  naturally,  neceffarily  and 
by  immediate  operation  of  Law  from  the  Act  of  Expulfion 
itfelf. 

But  to  go  on  with  the  Precedents, 
]2.  On  the  6th  of  March,  1676,  Sir   Thomas  Strickland    having 
been  convicted  of  Poj)hh_Re chancy  is  declared  to  be  "  from    hence^ 
•'  forth  difabled  from  being  any  longer  a  Member  of  this  Houfe  ;"  And 
this  was  done  not  by  virtue   of  any  Acl  of  Parliament  then  in  force, 

H  for 


[     SO     ] 

for  the  firft  Law  which  panned,  "  Difabling  Papifts  from  fitting  m 
"  either  Houfe  of  Parliament  "  was  not  made  till  1678,  the  30th 
of  Charles  the  lid. 

13.  When  Mr.  Sackville  was  expelled  on  the  25th  of  March, 
1679,  it  appears  from  Grey's  Debates  on  the  queftion  to  addrefs  the 
King  to  remove  him  from  all  his  Employments,  that  no  Man  had  an 
Idea  that  he  could  by  Law  be  returned  back  upon  them  again  : 
Serjeant  Maynard  fays,  "  Put  him  into  fuch  a  condition  that  Oates 
"  and  Bedlow  may  have  remedy  againfr.  him,  and  that  is,  by  cxpel- 
l'  ling  him  the  Houfe."  Short  time  for  remedy,  if  the  Borough  of 
Eaft  Grinftead,  for  which  Mr.  Sackville  then  ferved,  and  which  I 
believe  was  pretty  much  at  his  Command,  could  have  returned  him 
again  a  Member  of  Parliament  in  eight  and  forty  hours. 

34.  In  Sir  Robert  Cann's  Cafe,  who  was  expelled  on.  the  28th  of 
October,  1680,  by  the  concurrent  approbation  cf  Colonel  Birch,  Co- 
lonel Titus,  Serjeant  Maynard  and  Mr.  Powle,  the  Speaker  in  pro- 
nouncing judgment,  fays,  "  The  Sentence  of  this  Houfe  is,  that 
u  you  be  committed  to  the  Tower  and  you  are  actually  cut  off  from 
«  bein<*  a  Member  of  this  Houfe,  and  you  are  no  more  to  be  a  Mem- 
«*  ber  of  Parliament." 

15.  I  come  in  the  next  and  laft  Inftance  to  that  of  Sir  Robert 
Walpole,  on  the  17th  of  January,  171  J,  Mr.  Walpole  was  ex- 
pelled  j  a  new  Writ  iilued,  and  he  was  re-eleded_and_returned  again 
for  Lynn  ;  On  the  23d  of  February  a  Petition  was  prefented  from  the 
Bui  gefics  of  Lynn,  ftating  "That  Robert  Taylor,  Efq;  was  elected, 
««  but  complaining  that  the  Mayer  refufed  to  return  him,  and  had  re- 
<l  turned  Mr.  Walpole,  tho'  expelled  this  Houfe,  and  then  a  Prifoner 

"  in 
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"  in  the  Tower  j"  On  the  6th  of  March  the  Houfe  proceed  to  take  the 
Merits  of  this  Petition  into  Confideration,  and  the  Writ  and  Return  beinp- 
read,  they  come  to  a  Refolution,  "  That  Robert  Walpole,  Efq;  having 
<f  been,  this  Seffion  of  Parliament,  committed  a  Prifoner  to  the  Tower 
"  of  London  and  expelled  this  Houfe,[fdr  an  high  Breach  of  Truft  in 
"  the  Execution  of  his  Office,  and  notorious  Corruption  when  Secretary 
"  at  War,  \was3  and  is,  incapable  of  being  elected  a  Member  to  ferve 
"  in  this  prefent  Parliament."  And  a  motion  being  made,  and  Quef- 
tion  put,  "  That  Samuel  Taylor,  Efq;  is  duly  elected,"  It  pafled  in  the 
negative,  and  it  was  Refolved  "  That  the  late  Election  for  Lynn  is  a 
"  void  Election."  Now  in  this  Cafe,  the  Law  "  That  Members  ex- 
"  expelled  are  thereby  difabled  from  fervingjduring.  the_fame  Parlia^ 
"  liament/^  apears  to  me  to  have  been  formally  and  judicially  declar- 
ed j  and  nothing  can  be  a  ftronger  confirmation  of  the  legality  of  that 
Declaration,  than  that  Mr.  Walpole  fubmitted  and  acquiefed  under  it — 
It  is  notorious  that  the  Burgefies  of  Lynn  had  as  ftrong  an  Attachment 
to  Mr.  Walpole,  as  any  Party  of  Freeholders  of  Middlefex  have  to  Mr. 
Wilkes,  He  however  immediately  recommended  to  their  Choice  Sir 
Charles  Turner  his  near  Relation  and  Fiiend,  who  was  accordingly  e- 
lected,  and  fat  for  Lynn  during  the  Remainder  of  that  Parliament  •  Mr. 
Walpole  being  too  well  verfed  in  the  Law  and  ufage  of  Parliament, 
not  to  know,  that,  if  through  a  mifguided  Zeal  the  Burgefles  of  Lynn 
had  perfifted,  after  this  Refolution  of  the  Houfe,  again  to  vote  for  him, 
Mr.  Taylor  or  any  other  Candidate,  with  any  Number  of  legal  Votes, 
however  few,  mufthave  been  adjudged  the  fitting  Member  j  and  that 
the  Houfe  of  Commons  as  a  Court  of  Judicature,  declaring  the  Law 
of  Parliament  upon  antient  and  uniform  Precedents,  could  not  have  de- 
termined otherwife— I  own  I  was  not  a  little  furprrfed  to  hear  this 
Cafe  cited  as  a  Precedent  on  the  other  fide  of  the  Queftion  :  It  has  been 
faid   «  If  the  Parliamentary  Law  is  as  you  lay  it  down,  that  the  difatu- 

«  lity 


[     32     ] 

««  Iky  to  be  elected  flows  from  the  Act  of  Expulfion  itfelf,  then,  thofe 
«  who  voted  for  Mr.  Walpole  after  his  Expulfion,  being  bound  to  know 
«  the  Law  and  to  take  notice  of  it,  threw  away  their  Votes,  and  con- 
«  fequently  Mr.  Taylor,  if  he  had  one  legal  Vote,   was  duly  elected  ; 
«  But  the  Houfe  of  Commons  in  this  inftance  refufed  to  admit  Mr. 
«  Taylor,  and  only  declared  the  Eledion  void  ;  Therefore  they  were  of 
«  opinion  that  Mr.  Walpole  was  not  at  the  time  of  his  Eledion  by  Law 
"  incapable."    This  is  the  Syllogifm  ;   Now,  not  to  take  notice  of  the 
fallacy  of  that   Argument,  which  draws  Confequences  from  the  Act  of 
any  Court,  which  are  directly  oppofite  to,  and  contradict  the  words  of 
that  Court  in  pronouncing  the  judgment ;  for  whatever  Deductions  may 
be  logically  made  from  that  Proceeding,  the  fad  is,  that  the  Houfe  of 
Commons  in  exprefs  Words  declared   "  That  Mr.  Walpole  not  only  is 
"  now,  but  was  at  the  time  of  the  Eledion  incapable."   I  fay  without 
relying  upon  this3  there  appears  to  me  a  clear  and  obvious  Solution   of 
this  feeming  Contradiction,  which  with  the  leave  of  the  Reader  I  will 

ftate. el  The  light  of  giving  a  Suffrage  for  a  Member  to  ferve  in  Par- 

«  liament  either  for  a  County  or  Borough  is  a  very  valuable  Franchife, 
"  and  of  high  Eltimation  in  the  Eye  of  the  Law  ;   It  is  not  to  be  arbi- 
"  trarily  or  wantonly  conferred  or  retrained,  and  accordingly,   when- 
<<  ever  a  Returning  Officer  has  prefumed,  for  any  purpofe,  to  trifle  with 
"   or  abufe  the  exercife  of  this  Right,  he  has  always  thereby  rendered 
"  himfelf  an  object  ofthe  juftice  of  the  Houfe  of  Commons:"  They  them- 
felves  have  not  been  lefs  cautious  in  their  Decifions  upon  this  Point,  and 
have  very  rarely  adjudged  the  Exercife  of  this  Right  to  have  been  nugatory 
and  the  Votes  thrown  away  :  To  juftify  fuch  an  adjudication,  it  is  not 
only  neceffary  that  the  Fact,  from  which  the  difability  arifes  mould  be 
known,  but  alfo  that  the  Law,  the  confequence  of  that  fact  mould  be 
clearly  afcertained  and  declared,  to  the  Information  of  the  Voters  at 
the  time  of  the  Election  ; — It  is  certainly  a  Maxim  of  Law  **  Ignoramia 

«  Juris 
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"  Juris  ncn  excufat,"  and  it  is  impofiible  that  any  Civil  Government 
fhculd  fubfift  a  Moment,  if  that  Maxim  was  not  religioufly  adhered  to 
in  the  Courts  of  Law  :  But  in  the  Houfe  of  Commons,  though  in  Mat- 
ters of  Election  they  are  a  Court  of  Juftice,  they  have  always  confider'd 
themfelves  as  governed  by  more  equitable  Rules  ;  they  decree  not  in 
the  Words,  but  according  to  the  Spirit  of  the  Law,  and  therefore  when 
it  appeared  to  them,  that  the  BurgeiTes  of  Lynn,  thp  they  knew  the 
Fact  of  Mr.  Walpole's  Expulfion,  were  not  aware  of  the  legal  difability 
refulting  from  that  fact,  efpecially  as  there  had  been  no  very  lateDeter- 
mination  of  the  Law  in  this  Cafe,  I  fay,  when  this  Ignorance  of  the 
Law  in  the  BurgeiTes  was  made  known  to  the  Houfe,  would  it  not  have 
been  hard  immediately  to  have  taken  Advantage  of  that  Ignorance,  to 
have  rigoroufly  enforced  the  Maxim  of,  Ignorantia  non  excufat  ?  Was 
it  not  more  equitable,  more  in  the  Spirit  of  that  equal  and  fubftantial 
Juilice,  which  is  the  end  of  all  Law,  to  give  the  BurgeiTes  an  opportunity 
of  going  to  a  new  Election,  fir  ft  having;  n\ajga  public  Declarajion^of 
.the  Law,  that  they  might,  at  a  fubfequent  Election,  difpofe  of  their 
Suffrages  with  their  Eyes  open,  and,  if  they  perfifted  in  conferring  their 
Votes  on  a  Perfon  diiablcd  by  Law  to  receive  them,  that  they  might 
have  no  reafon  to  complain  of  the  Confequences  ?  When  I  fay  "  That 
"  the  Houfe  of  Commons  tho'  a  Court  of  Juftice  in  matters  of  Elec- 
iC  tion  are  governed  by  Rules  of  Equity,"  I  (peak  from  the  conftant 
undifputcd  practice  of  the  Houfe  in  many  inftances.  Suppofe  in  a 
Borough,  where  the  Right  of  Election  is  "  In  Freemen  admitted  to  their 
"  Freedom  and  intitled  by  Birth,  Servitude,  or  Marriage"  that  Perfons 
having  a  right  to  their  Freedom  are  by  the  Mayor  or  Corporation,  re- 
futed to  be  admitted,  and  confequently  "  By  Law"  cannot  have  a  Right 
to  vote  ;  yet,  if  upon  a  hearing  before  the  Houfe  of  Commons,  they 

I  prove 
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•  fuel)  a  Title  to  be  admitted,  it  is  the  invariable  Practice  to  fupply 
the  legal  Defects  of  thatRighr,  and  to  allow  their  Votes  upon  the  Poll  — 
Very  many  iimilar  InAances  might  be  produced  infupport  of  this  Pro- 
portion, and  tlierefore  tho'  it  is  laid  that,  in  the  Cafe  of  Lynn,  the 
Iloufe  ought  u  By  Law"  to  have  decided,  that  Mr.  Taylor  was  duly 
elected,  yet,  coniidering  that  at  the  time  of  the  Election  the  Burgeffes 
had  no  notice  of  the  legal  Incapacity  then  attending  Mr.  Walpole,  I 
believe  it  would  have  been  thought  rather  too  violent  an  adherence  to 
the  Ariel:  Maxims  of  Law,  to  have,  in  the  fir  A  InAance,  made  this  Deci- 
fion,  and  declared  the  Votes  thrown  away,  without  giving  the  Voters 
an  opportunity  of  proceeding  to  a  new  Election,  with  the  Law  as  well 
as  the  Fact  publicly  and  clearly  explained  to  them. 

Thus  then  I  have  endeavoured  to  mew  from  Reafon,   and  Prece- 
dents that  "  An  Incapacity  to  be  elected   into  the  fame  Parliament  is 
"  the  Law,  and  has  been  the  Ufage  of  Parliament,  neceflarily  refuhing 
"  from  the  Act  of  Expuliion  itfelf."      I  have  therefore,  at  leaft  to  my 
own  Comprehenfion,  fully  efiablifhed  the  Truth  of  the  three  Propor- 
tions upon  which  I  fet  out,  (i.)  That  in  this  QueAion  of  the  Middle- 
fex  Election,  the  Houfe  of  Commons  had  a  clear,  competent  and  exclu- 
sive Jurisdiction  ;    (2.)  That  they  were  authorifed  by  the  undifputed 
Practice  of  Parliament  in  feveral  InAances,  to  declare,  by  their  Refolu- 
lution,  the  Lav/  of  Incapacity  to  be  elected,  ariling  not  from  the  pofitive 
Words  cf  any  Act  of  Parliament,  but  from  the  Ufage  and  CuAom  of 
Parliament ;   (3.)  That  they  had  fuflicient  Grounds  from  Reafon   and 
Precedents  to  determine  the  Law  in  this  Cafe  to  be  fuch  as  they  have 
declared  it.     From  thefe  Proportions  this  Corollary  follows  as  a  necef- 
fary  Confequence,  "  That  the  Freeholders  of  Middlefex,  having  this_ 

"  legal 
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"  kjjgjjnf  aPac'ty  declared  to  them  by  the  Writ,  fuch  of  them  as  ftiU 
<c  perfifted  to  Vote  for  Mr.  Wilkes  threw  away  their  Votes  on  a  Per- 
<c  fqn  incapable  to  receive  them,  and  that  the  Houfe  of  Commons 
<f  could  do  no  other  than  adjudge  the  Candidate,  who  appeared  to 
"  them  to  Hand  next  upon  the  Poll,  duly  elected."  The  Proceedings  of 
the  Houfe  of  the  20th  of  May,  171 5,  in  relation  to  the  Borough  of  Mai- 
den, and  of  the  16th  of  April,  1728  touching  the  Election  for  Bedford 
have  been  on  all  fides  admitted  to  be  Law  :  In  both  thofe  Cafes,  the 
Houfe,  rinding  that  the  Perfon  returned  was  b^JLaw in^pablejDfJ^eino- 
elected,  confidered  thd^whojrotedji^  if 

they  had  never  voted  at  all,  and  therefore  they_declared  the  next  Candi- 
date  upon  the  Poll  duly  elected^.  What  has  been  the  Diftinction  taken 
between  thefe  two  Cafes  and  the  prefent  ?  It  has  been  faid  "  We  admit 
"  the  Determination  of  the  Houfe  in  thofe  Inftances  to  have  been  Ie- 
"  gal,  but  the  Incapacities  there  were  created  by  Act  of  Parliament  and 
"  therefore  the  Electors  were  bound  to  take  notice  of  them,"  Ianfwer, 
cc  The  Incapacity  in  the  prefent  Cafe  was  as  great  by  the  Law  of  the 
"  Land,  as  if  it  had  been  made  by  Act  of  Parliament ;  becaufe  the 
"  Houfe  of  Commons  having  a  Right  to  declare  what  the  Law  of  Par- 
"  liament  is,  in  all  matters_rdpecting  the  Electors  and  Perfons  elected, 
did,  in  this  Inftance,  make  that  Declaration  upon  good  and  fubftan- 
tial  Grounds  3  and  this  Law,  fo  declared,  having  been  by  the  Writ 
publimed  to  the  Freeholders,  as  the  judicial  Determination  of  the 
only  Court  having  Cognizance  ^oLjhe  Queftion^  is  as  binding,  as 
"  the  Judgment  is  of  any  of  the  Courts  in  Weftminfter-Hall  in  mat- 
"  ters  of  the  Common  Law,  which  have  never  been  the  Subject  of  an 
«  Act  of  Parliament." 

But  indeed  it  is  not  by  this  laft  Refolution  only  that  rhe  Houfe  of 
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Commons  determined    "  That     thofe   Freeholders,    who   voted    for 

"  Mr.    Wilkes   after  the  Declaration    of  his    Incapacity,  threw  away 

"  their  Votes."    I    apprehend  this    Conclufion  is  to  be  drawn  from 

fome  Parts  of  their  Proceedings  on  former  days,  in  which  Mr.  Wilkes's 

Friends  heartily  concurred;  For  on  the  17th  of  February,  the  Houfe 

declared  "  That  Mr.  Wilkes   was  and  is  incapable  of  being  elected  a 

il  Member  to  ferve  in   this  prefent  Parliament."     A  new  Writ  iffues, 

and  Mr.  Wilkes  is  again  returned  ;    on  the   17th  of  March  the  Houfe 

without  a  divifion  declare  "  This  laft  Election  to  be  void."  Upon  what 

'1  — ■ —  ■•  ■  ■      ™ 

grounds  did  they  come  to  this  Refoluticn  ?  Were  not  the  Votes  of  the 
Freeholders  given  at  that  Election  good  Votes  ?  Certainly  ;  but  they 
had  thrown  them  away  upon  a  perfon  incapable  to  receive  them, 
incapable  by  Law,  and  fo  admitted  to  be  ;  For  if  Mr.  Wilkes  was 
by  Law  capable  to  receive  them,  and  any  one  of  the  Votes  was  good, 
(which  nobody  difputes)  how  was  this  third  Election  void  ?  If  neither 
the  Eleclors  or  Elected  had  any  legal  Difability  attending  their  re- 
fpective  Rights,  I  beg  to  ask  the  warmed:  Supporter  of  the  other  Side 
of  the  Queflion,  how  it  happened,  that  the  Houfe  of  Commons  with- 
out a  Divifion,  almo(t  without  a  Debate,  did  on  the  17th  of  March 
adjudge  that  Election  to  be  null  and  void  ?  I  own  this  Confideration 
convinces  me,  that  at  that  time  every  Man,  of  every  Denomination 
in  the  Houfe  of  Commons,  acquiefced  in  this  doctrine,  which  I  am 
now  endeavouring  to  eftabliih.  It  does  not  become  me  tofufpectfor 
what  Caufe  they  changed  this  opinion,  or  how  That,  which  was  Law 
on  the  1 7th  of  March,  did  from  feveral  concurring  circumflances  ceafe 
to  be  fo  on  the  8  th  of  May. 

Before 
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Before  I  conclude,  I  beg  to  add  a  few  words,  to  endeavour  to  un- 
deceive thofe  who  have  been  induftrioufly  taught,  "  That  in  oppoling 
"  this  declaration  cf  the  Lav/,  by  the  Reprefentative  Body  of  the  Na- 
"  tion,  affembled  in  Parliament,  they  are  fupporting  the  Rights  and 
"  Liberties  of  the  People  ?"  Juft  the  Reverfe  j  nothing  leads  fo  directly  to 
Anarchy  and  Confufion,  and  from  thence  to  abfolute  Power,  as 
perfuading  the  People  to  refufe  obedience  to  the  decifions  of  any  Court 
of  Judicature  :  It  may  indeed  anfwer  the  purpofes  of  thofe,  who,  by 
their  Irregularity  having  made  themfelves  the  object  of  the  Laws, 
wifh  to  divert  their  Edge,  and  to  alarm  and  terrify  thofe  Magiftrates  to 
whom  the  Constitution  has  intruded  the  Execution  of  them ;  but  that 
part  of  Society,  who  have  any  property  to  loofe,  whofe  Happinefs  and 
that  of  their  Families  is  fecured  only  by  the  due  and  temporate  execu- 
tion of  the  Law,  as  declared  by  the  feveral  Courts  of  Judicature, 
ought  to  recollect  themfelves  in  time,  before  they  give  their  Counte- 
nance to  fo  dangerous  a  Doctrine,  and  before  it  is  too  late  to  re-eftablifli 
that  Order,  Quiet,  and  Subordination,  by  which  Life  is  rendered 
agreeable,  and  without  which,  this  beautiful  Conftitution,  this  long- 
admired,  much  envied  Syftem  of'Civil  Policy,  torn  and  diffracted  from 
its  Foundations,  will  become  the  Scorn  and  Ridicule  of  the  Enemies 
to  Great  Britain. 

May  the  i  \th%    1769. 

FINIS. 

ERRATA. 
Page  10,  1.  6.  for  makes  read  make.     Page  12,  1.  n.  for  his  read  this. 


